
Page 1 of  8115-005_Petersons Motion for Leave to File MTD Sur-Reply.wpd

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, ex rel. W.A. )
DREW EDMONDSON, in his capacity )
of ATTORNEY GENERAL OF THE )
STATE OF OKLAHOMA and )
OKLAHOMA SECRETARY OF THE )
ENVIRONMENT C. MILES TOLBERT, )
in his capacity as the TRUSTEE FOR )
NATURAL RESOURCES FOR THE )
STATE OF OKLAHOMA, )

)
Plaintiffs, )

)
vs. ) Case No. 05-CV-0329-TCK-SAJ

)
1. TYSON FOODS, INC., )
2. TYSON POULTRY, INC., )
3. TYSON CHICKEN, INC., )
4. COBB-VANTRESS, INC., )
5. AVAIGEN, INC., )
6. CAL-MAINE FOODS, INC., )
7. CAL-MAINE FARMS, INC., )
8. CARGILL, INC., )
9. CARGILL TURKEY )

PRODUCTION, LLC, )
10. GEORGE’S, INC., )
11. GEORGE’S FARMS, INC., )
12. PETERSON FARMS, INC., )
13. SIMMONS FOODS, INC., and )
14. WILLOW BROOK FOODS, INC., )

)
Defendants. )

PETERSON FARMS, INC.’S OPPOSED MOTION FOR LEAVE 
TO FILE SUR-REPLY ON ITS MOTION TO DISMISS

Defendant Peterson Farms, Inc. (“Peterson”), pursuant to LCvR 7.1(h), hereby requests leave

from the Court to file an over-sized Sur-Reply to the State of Oklahoma’s Supplemental Brief in

Opposition to Peterson Farms, Inc.’s Motion to Dismiss and Alternative Motion to Stay the
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1 When asked for its consent to the Motion for Leave, the State’s counsel responded
that it would consent provided that the Sur-Reply was restricted to new authorities issued since the
State filed its Motion for Leave to File its Supplemental Brief, and provided that Peterson would
consent in advance to the State filing a similarly restricted responsive brief.  Peterson’s counsel
discussed Peterson’s unwillingness to agree to the conditions imposed by the State with its counsel,
and the State has advised that absent Peterson’s agreement to these conditions, it opposes the instant
Motion.
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Proceedings, a copy of which  is attached hereto as Exhibit “A” along with its exhibits.  Peterson

has consulted the State regarding this Motion and the State opposes and objects to  it.1  In support

of its Motion, Peterson states as follows: 

1. The Northern District LCvR 7.1(h) provides that supplemental briefs may be filed

only upon motion and leave of Court.  

2. On December 16, 2005, over Peterson’s objection, the State sought and obtained

leave to file a supplemental response brief to Peterson’s Motion to Dismiss and Alternative Motion

to Stay the Proceedings (See Dkt. #162).  

3. The State based its request for leave to file a supplemental brief on its desire to

“clarify and correct the record” in the case “underscored by the complexity of the legal issues being

placed before the Court for resolution and the overarching public import of the issues raised by this

litigation.”  (Dkt. #162 at 1).  

4. In the interim, on May 2, 2006, the State of Arkansas, through its Attorney General

and Natural Resources Commission, filed its Motion to Intervene into this lawsuit, contending that

the State abandoned the collaborative process required by the Arkansas-Oklahoma Arkansas River

Basin Compact in favor of unilateral actions–i.e., the instant lawsuit–taken in violation of the

Compact.  (See Dkt. ##499, 500).  
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5. On August 4, 2006, the State filed its Supplemental Brief in Opposition to Peterson

Farms, Inc.’s Motion to Dismiss and Alternative Motion to Stay the Proceedings [hereinafter

“Supplemental Brief”] (Dkt. #869).  

6. In the Supplemental Brief, the State discounts and confuses Peterson’s arguments and

positions taken with regard to the operation of the federal Clean Water Act and the Arkansas-

Oklahoma Arkansas River Basin Compact on the State’s claims in this lawsuit, especially regarding

the specific issues of preemption and primary jurisdiction.  Indeed, in the Supplemental Brief, the

State ridiculed Peterson’s position that the Compact requires collaboration between Oklahoma and

Arkansas, stating that “[n]either the Compact nor common sense supports so bizarre a conclusion.”

(Dkt. # 869 at 5).  

7. Peterson submits that the State of Arkansas’s Motion to Intervene in this action  and

its reliance on the  Arkansas-Oklahoma Arkansas River Basin Compact further supports its position

that any action undertaken to address the interstate water quality issues raised in the State’s First

Amended Complaint must be addressed through the collaborative process set forth in the Arkansas

River Basin Compact as endorsed by the Clean Water Act. 

8. Peterson filed its last brief on the underlying Motion to Dismiss on December 6,

2005.  (Peterson’s Reply, Dkt. # 149).  In the intervening eleven months that the Motion has been

pending, additional persuasive opinions have been issued by other federal courts, Oklahoma

legislation has been enacted, and the Oklahoma Department of Agriculture, Food and Forestry has

issued its Strategy for Restoration and Protection of Scenic River Watersheds Through Nutrient

Management of Agricultural Activities (Jan. 2006).  The foregoing authorities and information are

relevant to the Court’s determination of the preclusive effect of the federal Clean Water Act upon
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the State’s claims, as well as further supporting the conclusion that the primary jurisdiction over the

State’s claims lies within the state agencies and the Arkansas-Oklahoma Arkansas Basin Compact

Commission who possess and are implementing statutorily-delegated regulatory authority over the

conduct at issue pursuant to the mandate of the Clean Water Act.  Peterson respectfully suggests that

the Court should be informed of these developments in reaching its decision on the underlying

Motion.

9. Through the Sur-Reply and the exhibits thereto, Peterson intends to advise the Court

of developments over the last eleven months and correct the State’s dismissive mischaracterizations

of the comprehensive scheme set forth in the Clean Water Act and Arkansas-Oklahoma Arkansas

River Basin Compact, which together control the intrastate and interstate water quality issues raised

in the State’s First Amended Complaint.  Specifically, Peterson will demonstrate through narrative

and graphical means how the Clean Water Act controls the State’s claims, tracing the federal

legislation from the Commerce Clause of the United States Constitution to the conduct at issue–the

land application of poultry litter within the borders of Oklahoma and Arkansas.

10. As conceded by the State, these issues are complex and of utmost importance, having

direct impact upon how the Court evaluates the viability of the State’s claims in light of the

comprehensive scheme set forth in the Clean Water Act and the vesting of jurisdiction in the

Compact Commission by the congressionally-approved agreement entered into by the two states

more than thirty years ago.  Peterson respectfully suggests that the Court’s consideration of these

issues deserves the supplementation and clarifications contained in Peterson’s proposed Sur-Reply.

Moreover, Peterson maintains that, as the moving party, it is entitled to the last word on its Motion

to Dismiss (Dkt. #75) and Alternative Motion for Stay (Dkt. #90).
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WHEREFORE, Defendant Peterson Farms, Inc. prays that the Court grant it leave to file the

attached Sur-Reply to the State of Oklahoma’s Supplemental Brief in Opposition to Peterson Farms,

Inc.’s Motion to Dismiss and Alternative Motion to Stay the Proceedings (Dkt. #869).

Respectfully submitted,

By    /s/ A. Scott McDaniel                                                        

A. Scott McDaniel (Okla. Bar No. 16460) smcdaniel@jpm-law.com 
Chris A. Paul (Okla. Bar No. 14416)
Nicole M. Longwell (Okla. Bar No. 18771)
Philip D. Hixon (Okla. Bar No. 19121)
JOYCE, PAUL & McDANIEL, PLLC
1717 South Boulder Ave., Suite 200
Tulsa, Oklahoma  74119
(918) 599-0700
and
Sherry P. Bartley (Ark. Bar No. 79009)
Appearing Pro Hac Vice 
MITCHELL, WILLIAMS, SELIG, 
GATES & WOODYARD, P.L.L.C.
425 W. Capitol Ave., Suite 1800
Little Rock, Arkansas  72201
(501) 688-8800

COUNSEL FOR DEFENDANT
PETERSON FARMS, INC.
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CERTIFICATE OF SERVICE

I certify that on the 7th day of November, 2006, I electronically transmitted the attached
document to the Clerk of Court using the ECF System for filing and transmittal of a Notice of
Electronic Filing to the following ECF registrants:

W. A. Drew Edmondson, Attorney General drew_edmondson@oag.state.ok.us
Kelly Hunter Burch, Assistant Attorney General kelly_burch@oag.state.ok.us
J. Trevor Hammons, Assistant Attorney General trevor_hammons@oag.state.ok.us
Robert D. Singletary, Assistant Attorney General robert_singletary@oag.state.ok

Douglas Allen Wilson doug_wilson@riggsabney.com,
Melvin David Riggs driggs@riggsabney.com
Richard T. Garren rgarren@riggsabney.com
Sharon K. Weaver sweaver@riggsabney.com
Riggs Abney Neal Turpen Orbison & Lewis

Robert Allen Nance rnance@riggsabney.com
Dorothy Sharon Gentry sgentry@riggsabney.com
Riggs Abney

J. Randall Miller rmiller@mkblaw.net
David P. Page dpage@mkblaw.net
Louis W. Bullock lbullock@mkblaw.net
Miller Keffer & Bullock

Elizabeth C. Ward lward@motleyrice.com
Frederick C. Baker fbaker@motleyrice.com
William H. Narwold bnarwold@motleyrice.com
Motley Rice
COUNSEL FOR PLAINTIFFS

Stephen L. Jantzen sjantzen@ryanwhaley.com
Patrick M. Ryan pryan@ryanwhaley.com
Paula M. Buchwald pbuchwald@ryanwhaley.com
Ryan, Whaley & Coldiron, P.C.

Mark D. Hopson mhopson@sidley.com
Jay Thomas Jorgensen jjorgensen@sidley.com
Timothy K. Webster twebster@sidley.com
Sidley Austin LLP

Robert W. George robert.george@kutakrock.com
Michael R. Bond michael.bond@kutakrock.com
Kutak Rock LLP
COUNSEL FOR TYSON FOODS, INC., TYSON POULTRY, INC., TYSON CHICKEN, INC.; AND
COBB-VANTRESS, INC.
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R. Thomas Lay rtl@kiralaw.com
Kerr, Irvine, Rhodes & Ables
Jennifer S. Griffin jgriffin@lathropgage.com
Lathrop & Gage, L.C.
COUNSEL FOR WILLOW BROOK FOODS, INC.

Robert P. Redemann rredemann@pmrlaw.net
Lawrence W. Zeringue lzeringue@pmrlaw.net
David C .Senger dsenger@pmrlaw.net
Perrine, McGivern, Redemann, Reid, Berry & Taylor, PLLC

Robert E. Sanders rsanders@youngwilliams.com
E. Stephen Williams steve.williams@youngwilliams.com
Young Williams P.A.
COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC.

George W. Owens gwo@owenslawfirmpc.com
Randall E. Rose rer@owenslawfirmpc.com
The Owens Law Firm, P.C.

James M. Graves jgraves@bassettlawfirm.com
Gary V. Weeks
Bassett Law Firm
COUNSEL FOR GEORGE’S INC. AND GEORGE’S FARMS, INC.

John R. Elrod jelrod@cwlaw.com
Vicki Bronson vbronson@cwlaw.com
Conner & Winters, P.C.

Bruce W. Freeman bfreeman@cwlaw.com
D. Richard Funk
Conner & Winters, LLLP
COUNSEL FOR SIMMONS FOODS, INC.

John H. Tucker jtuckercourts@rhodesokla.com
Colin H. Tucker chtucker@rhodesokla.com
Theresa Noble Hill thillcourts@rhodesokla.com
Rhodes, Hieronymus, Jones, Tucker & Gable

Terry W. West terry@thewesetlawfirm.com
The West Law Firm
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Delmar R. Ehrich dehrich@faegre.com
Bruce Jones bjones@faegre.com
Krisann Kleibacker Lee kklee@baegre.com
Dora D. Mann dmann@faegre.com
Faegre & Benson LLP
COUNSEL FOR CARGILL, INC. AND CARGILL TURKEY PRODUCTION, LLC

Michael D. Graves mgraves@hallestill.com
D. Kenyon Williams, Jr. kwilliams@hallestill.com
COUNSEL FOR POULTRY GROWERS

William B. Federman wfederman@aol.com
Jennifer F. Sherrill jfs@federmanlaw.com
Federman & Sherwood

Teresa Marks teresa.marks@arkansasaag.gov
Charles Moulton charles.moulton@arkansag.gov
Office of the Attorney General
COUNSEL FOR THE STATE OF ARKANSAS AND THE ARKANSAS NATURAL RESOURCES
COMMISSION

Carrie Griffith griffithlawoffice@yahoo.com
COUNSEL FOR RAYMOND C. AND SHANNON ANDERSON

I also hereby certify that I served the attached documents by United States Postal Service, proper
postage paid, on the following who are not registered participants of the ECF System:

C. Miles Tolbert
Secretary of the Environment
State of Oklahoma
3800 North Classen
Oklahoma City, OK 73118
COUNSEL FOR PLAINTIFFS

Thomas C. Green
Sidley Austin Brown & Wood LLP
1501 K Street NW
Washington, DC 20005
COUNSEL FOR TYSON FOODS, INC.,
TYSON POULTRY, INC., TYSON
CHICKEN, INC.; AND COBB-VANTRESS,
INC.

   /s/ A. Scott McDaniel                                 
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